Guidance Document 110-29

Virginia Board of Phar macy
Physician Dispensing

Dispensing by a physician means the providing of drugs to patients to take with them away from the physician's
place of practice. Physicians in Virginia may dispense under certain circumstances without being required to
obtain a license to dispense from the Board of Pharmacy. Those circumstances include the dispensing of
manufacturer's samples appropriately labeled as samples and not for sale, dispensing in a bona fide medical
emergency, and dispensing when pharmaceutical services are not otherwise available. Any other type of
dispensing by a physician requires the physician to obtain a license from the Board of Pharmacy. The Board
offers two types of license to physicians.

One type of license, pursuant to 8 54.1-3304 authorizes the Board to license a physician to practice pharmacy
when good cause is shown that pharmacy services are not otherwise readily available. This type of license is
usually granted to physicians working in rural areas where there is not a pharmacy within at least 15 to 20 miles
and there are only a handful of these types of licenses still current. With this type of license, a physician may
also fill prescriptions of other practitioners.

The second and more common type of dispensing license for physicians is the license for a practitioner of the
healing arts to sell controlled substances. The term "controlled substances' in Virginia includes any drug in
Schedule | through VI which is all prescription drugs, not just those drugs which are DEA controlled
substances. Another confusing term is the term "sell” or "sal€'. Many physicians question why they are
required to have this license if they do not charge a patient for the drugs dispensed. The term "sal€" is defined
in the Drug Control Act as "gift, barter, or exchange'. Therefore achargeisnot required in order for dispensing
to become a“sale'. With thislicense a physician may only dispense to his own patients, must comply with a set
of regulations which relate specifically to this license, and dispensing under this license may not be delegated to
anyone else, such as to a nurse practitioner, physician assistant, nurse, or pharmacy technician. If thereis more
than one physician dispensing within a single practice, each dispensing physician must obtain this license and
may only dispense to his own patients.

There is one other exception to the pharmacy act which allows physicians acting on behalf of the state or alocal
health department to dispense without having to obtain licensure from the Board of Pharmacy. It has been
interpreted that this authority can be delegated to other persons authorized to prescribe within the health
department system, such as nurse practitioners, since there is no direct prohibition against such delegation, asis
the case with the physician selling drugs license.

Excerpts from the Code of Virginia—Pharmacy Act and Medical Practice Act related to physician dispensing

§ 54.1-3301. Exceptions.

This chapter shall not be construed to:

1. Interfere with any legally qualified practitioner of dentistry, or veterinary medicine or any physician acting on
behalf of the Virginia Department of Health or local health departments, in the compounding of his
prescriptions or the purchase and possession of drugs as he may require;

2. Prevent any legally qualified practitioner of dentistry, or veterinary medicine or any prescriber, as defined in
8 54.1-3401, acting on behalf of the Virginia Department of Health or local health departments, from
administering or supplying to his patients the medicines that he deems proper under the conditions of § 54.1-
3303 or from causing drugs to be administered or dispensed pursuant to 88 32.1-42.1 and 54.1-3408;

3. Prohibit the sale by merchants and retail dealers of proprietary medicines as defined in Chapter 34 (§ 54.1-
3400 et seq.) of thistitle;

4. Prevent the operation of automated drug dispensing systemsin hospitals pursuant to Chapter 34 (8 54.1-3400
et seq.) of thistitle;
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5. Prohibit the employment of ancillary personnel to assist a pharmacist as provided in the regulations of the
Board;

6. Interfere with any legally qualified practitioner of medicine, osteopathy, or podiatry from purchasing,
possessing or administering controlled substances to his own patients or providing controlled substances to his
own patients in a bona fide medical emergency or providing manufacturers' professional samplesto his own
patients;

7. Interfere with any legally qualified practitioner of optometry, certified or licensed to use diagnostic
pharmaceutical agents, from purchasing, possessing or administering those controlled substances as specified in
8/n 54.1-3221 or interfere with any legally qualified practitioner of optometry certified to prescribe therapeutic
pharmaceutical agents from purchasing, possessing, or administering to his own patients those controlled
substances as specified in 8 54.1-3222 and the TPA formulary or providing manufacturers samples of these
drugs to his own patients,

8. Interfere with any physician assistant with prescriptive authority receiving and dispensing to his own patients
manufacturers professional samples of controlled substances and devices that he is authorized, in compliance
with the provisions of § 54.1-2952.1, to prescribe according to his practice setting and a written agreement with
aphysician or podiatrist;

9. Interfere with any licensed nurse practitioner with prescriptive authority receiving and dispensing to his own
patients manufacturers' professional samples of controlled substances and devices that he is authorized, in
compliance with the provisions of 8§ 54.1-2957.01, to prescribe according to his practice setting and a written
agreement with a physician;

10. Interfere with any legally qualified practitioner of medicine or osteopathy participating in an indigent patient
program offered by a pharmaceutical manufacturer in which the practitioner sends a prescription for one of his
own patients to the manufacturer, and the manufacturer donates a stock bottle of the prescription drug ordered at
no cost to the practitioner or patient. The practitioner may dispense such medication at no cost to the patient
without holding alicense to dispense from the Board of Pharmacy. However, the container in which the drug is
dispensed shall be labeled in accordance with the requirements of § 54.1-3410, and, unless directed otherwise
by the practitioner or the patient, shall meet standards for special packaging as set forth in § 54.1-3426 and
Board of Pharmacy regulations. In lieu of dispensing directly to the patient, a practitioner may transfer the
donated drug with a valid prescription to a pharmacy for dispensing to the patient. The practitioner or pharmacy
participating in the program shall not use the donated drug for any purpose other than dispensing to the patient
for whom it was originally donated, except as authorized by the donating manufacturer for another patient
meeting that manufacturer's requirements for the indigent patient program. Neither the practitioner nor the
pharmacy shall charge the patient for any medication provided through a manufacturer's indigent patient
program pursuant to this subdivision. A participating pharmacy may charge a reasonable dispensing or
administrative fee to offset the cost of dispensing, not to exceed the comparable allowabl e fee reimbursed by the
VirginiaMedicaid program. However, if the patient is unable to pay such fee, the dispensing or administrative
fee shall be waived;

11. Interfere with any legally qualified practitioner of medicine or osteopathy from providing controlled
substances to his own patients in afree clinic without charge when such controlled substances are donated by an
entity other than a pharmaceutical manufacturer as authorized by subdivision 10. The practitioner shall first
obtain a controlled substances registration from the Board and shall comply with the labeling and packaging
requirements of this chapter and the Board's regulations; or

12. Prevent any pharmacist from providing free health care to an underserved population in Virginiawho (i)
does not regularly practice pharmacy in Virginia, (i) holds a current valid license or certificate to practice
pharmacy in another state, territory, district or possession of the United States, (iii) volunteersto provide free
health care to an underserved area of this Commonwealth under the auspices of a publicly supported all
volunteer, nonprofit organization with no paid employees that sponsors the provision of health care to
populations of underserved people throughout the world, (iv) filesacopy of the license or certificate issued in
such other jurisdiction with the Board, (v) notifies the Board at least 15 days prior to the voluntary provision of
services of the dates and location of such service, and (vi) acknowledges, in writing, that such licensure
exemption shall only be valid, in compliance with the Board's regul ations, during the limited period that such
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free health care is made available through the volunteer, nonprofit organization on the dates and at the location
filed with the Board. The Board may deny the right to practice in Virginiato any pharmacist whose license has
been previously suspended or revoked, who has been convicted of afelony or who is otherwise found to be in
violation of applicable laws or regulations.

This section shall not be construed as exempting any person from the licensure, registration, permitting and
record keeping requirements of this chapter or Chapter 34 of thistitle.

8 54.1-3302. Restrictions on practitioners of the healing arts.
A practitioner of the healing arts shall not sell or dispense controlled substances except as provided in 88 54.1-
2914 and 54.1-3304.1. Such exceptions shall extend only to his own patients unless he is licensed to practice
pharmacy.

§54.1-3304. Licensing of physiciansto dispense drugs; renewals.
For good cause shown, the Board may grant a license to any physician licensed under the laws of Virginia
authorizing such physician to dispense drugs to persons to whom a pharmaceutical service is not reasonably
available. This license may be renewed annually. Any physician or osteopath so licensed shall be governed by
the regulations of the Board of Pharmacy when applicable.

§54.1-3304.1. Authority to license and regulate practitioners.
The Board of Pharmacy shall have the authority to license and regulate the dispensing of controlled substances
by practitioners of the healing arts.

§ 54.1-2914. Unprofessional conduct.

A. Any practitioner of the healing arts regulated by the Board shall be considered guilty of unprofessional
conduct if he:

1. Undertakes in any manner or by any means whatsoever to procure or perform or to aid or abet in procuring or
performing a criminal abortion;

2. Engages in the practice of any of the healing arts under a false or assumed name, or impersonates another
practitioner of alike, similar or different name;

3. Prescribes or dispenses any controlled substance with intent or knowledge that it will be used otherwise than
medicinally, or for accepted therapeutic purposes, or with intent to evade any law with respect to the sale, use or
disposition of such drug;

4. Violates provisions of this chapter on division of fees or practices any branch of the healing arts in violation
of the provisions of this chapter;

5. Knowingly and willfully commits any act which is a felony under the laws of this Commonwealth or the
United States, or any act which is a misdemeanor under such laws and involves moral turpitude;

6. Aids or abets, has professional connection with, or lends his name to any person known to him to be
practicing illegally any of the healing arts;

7. Conducts his practice in a manner contrary to the standards of ethics of his branch of the healing arts;

8. Conducts his practice in such a manner as to be a danger to the health and welfare of his patients or to the
public;

9. Isunable to practice with reasonable skill or safety because of illness or substance abuse;

10. Publishes in any manner an advertisement relating to his professional practice which contains a claim of
superiority or violates Board regulations governing advertising;

11. Performs any act likely to deceive, defraud or harm the public;

12. Violates any provision of statute or regulation, state or federal, relating to the manufacture, distribution,
dispensing or administration of drugs,

13. Violates or cooperates with others in violating any of the provisions of this chapter or regulations of the
Board; or
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14. Engages in sexua contact with a patient concurrent with and by virtue of the practitioner/patient
relationship or otherwise engages at any time during the course of the practitioner/patient relationship in
conduct of a sexual nature that a reasonable patient would consider lewd and offensive.

B. A practitioner of the healing arts shall not engage in selling controlled substances unless he is licensed to do
so by the Board of Pharmacy. However, this prohibition shall not apply to a doctor of medicine, osteopathy or
podiatry who administers controlled substances to his patients or provides controlled substances to his patient in
a bona fide medical emergency or when pharmaceutical services are not available. Practitioners who sell or
dispense controlled substances shall be subject to inspection by the Department of Health Professions to ensure
compliance with Chapters 33 (8 54.1-3300 et seq.) and 34 (8 54.1-3400 et seq.) of this title and the Board of
Pharmacy's regulations. This subsection shall not apply to physicians acting on behalf of the Virginia
Department of Health or local health departments.

C. A practitioner of the healing arts who may lawfully sell medical appliances or devices shall not sell such
appliances or devices to persons who are not his own patients and shall not sell such articles to his own patients
either for his own convenience or for the purpose of supplementing hisincome. This subsection shall not apply
to physicians acting on behalf of the Virginia Department of Health or local health departments.

D. A practitioner of the healing arts may, from within the practitioner's office, engage in selling or promoting
the sale of eyeglasses and may dispense contact lenses. Only those practitioners of the healing arts who engage
in the examination of eyes and prescribing of eyeglasses may engage in the sale or promotion of eyeglasses.
Practitioners shall not employ any unlicensed person to fill prescriptions for eyeglasses within the practitioner's
office except as provided in subdivision 6 of § 54.1-2901. A practitioner may also own, in whole or in part, an
optical dispensary located adjacent to or at a distance from his office.

E. Any practitioner of the healing arts engaging in the examination of eyes and prescribing of eyeglasses shall
give the patient a copy of any prescription for eyeglasses and inform the patient of his right to have the
prescription filled at the establishment of his choice. No practitioner who owns, in whole or in part, an
establishment dispensing eyeglasses shall make any statement or take any action, directly or indirectly, that
infringes on the patient's right to have a prescription filled at an establishment other than the one in which the
practitioner has an ownership interest.

Disclosure of ownership interest by a practitioner as required by 8§ 54.1-2964 or participation by the practitioner
in contractual arrangements with third-party payors or purchasers of vision care services shall not constitute a
violation of this subsection.
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